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rpavuent of Judgment Callirsg for Sovermaunt CCzttibutici to
Civil Service Retiremeat lund]. B-191321. Voveaber 30, 1S78. 6
PP.

Decision re: Kataura rukul; by Robert P. Keller, Deputy
Comptroller general.

Contact: office of the General Counuel: Personnel Law latterE
II.

orqanization Concerned: Department of Justice: Civil Div.; Civil
service Comaisidon.

Authority, (P.L. 95-26; 91 Stat. 61; 91 Stat. 96; 31 U.S.C.
724a). fBack Pay Act of 1966 (5 U.S.(. 5596). Veteran
Preference Act (5 U.S.C. 7701). civil lights Act of 1964, *
amended, title VII (42 U.S.C. 200e0). P.L. 91-93. P.L.
92-415. P.L. 88-519. 83 Stat.. 136. 86 Stat. 652. 78 stat.
699. 28 U.S.C. 1491. 23 U.S.C. 2414. 28 U.S.C. 2517. 28
U.S.C. 2672. 28 9.S.C..2677. 5 U.S.C. 8334. 5 U.S.C. 8348.
Bs-124720 (1961) . S. Rept. 91-339.

Consideration wan given to whether a certain portion of
a judqment providing for backpay could be certified for Faymeat.
The Government'e contilbution to the Civil Service aetirement
Fund, called for in the judgment, may be paid as follows: from
the Judqment Fund created by 31 U.S.C. 724a where the judgment
specifically provided for payment of the Government'u
contribution or from agency appropriationn where the judgment
called for payment of backpay but did nat apecifically provide
for payment of the Government's contribution. EHTU)



,; HE COMPTROLLER GENERAL -to e'

DECISION . OF THE UNITED *TATEU
WAN INGrON, C.0

FILE: B-191321 DATE: November 30, 1978

MATTER OF: Dr. Katsura Fukui - Payment of Judgment

DIGEST: 1. Employee recoveredijudtiaent in U.S.
District Court providing for backpa:-
and specifically calling for payment of
Government's contAribution to Civil
Service Rktire-Aient Fund. Where judg-
ment\ specificiAlly provides for payment
of Goviernment's conrtriution to Civil
Service;Retirement Fund or similar
fundsA\khft contribution may be paid
from Judgment Pund crc.ated by
31 U.S.C. 5 724a.

2. Where judgment entered in favor 'of
employee calls for paymient of backpay,
but does'not specificafly'inention or
provide for payment of G6verni~ient's
contribution to Civil Service Rctire-
ment Fund, that contribution may be
paid from agency appropriations.
B-124720, May 15, 1961, is overruled.

This matter arises fbom a request for the certification of
a judgment foar payment from the Judgment Fund created by
31 U.S C. 5 724a.

By letter of December 13, 1977, from Ms. Barbara Allen
Babcock, Ai3sistant Attorlaey General. 9ivil Division, Depart-ment of Justicnerl.eiviment of Justice, the "Stipulation of Comipromise and Dismissal,
in'Katiura Fukui v. Secretary.of the Air Force, et al., Civil
Action No. 75-bZ08-fl7nted States District Court afr the
Dkistict of Massachusetts, was submitt&&to this Office for
certification and paymhent. Uridrd'r the terms of the Stipulation,
plainitiff Fuku! was to be paid 'the rict amount of $26, 691. and
$2, 009 was to be deposited on pialtiff's behalf as his contri-
bution to the Civil Service Retirement Fund. Adaitio.ally,
$2, 009 was to be deposited in the Civil Service Retirerment
Fund as the Government's or employer's contribution.
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During the review of the stipulation prior to certification, our
decision B-127420, May 15, 1961, was considered. In that decision
we held that no appropriation was available to pay the Covernment's
contribution to the Civil Service Retirement Fund where such
contribution became due incident to backpay awarded in a Court
of Claims Judgment. Because we believed that it was desirable
to reexaimine that decision, we certified that part of the Stipulation
calling for the payment to plaintiff Fukui and for the payment of
his contribution to the Civil Service Retirement Fund. This de-
cision considers whether or not the remainder of the Stipulation
may be certified for payment.

The act of July 27, 1956, as amended by chapter XIr of Public
Law 95-26, May 4. 1977, 91 Stat. 61, 96, 31 U. S. C. 5 ?24a5
provides, in pertinent part that:

"There are appropriated, out of any money
in the Treasury not otherwise appropriated, such
sums as may be necessary for the payment, not
otherwise provided for, as certified by the
Comptroller General, of final judgments, awards,
and compromise settlements, which are payable
in accordance with the terms of sections 2414,
2517, 2672, 2577 of Title 28, together with such
interest and costs as may be specified in such
judgments or otherwise authorized by law * * *."

There is no question that the amounts owed to plaintiff Fukui under
the terms of the Stipulation were payable from the abeve appro-
p-iation. These were in fact paid from it, including Mr. Fukui's
contribution to the Civil Service Retirement Fland.

A review of B-124720, May 15, 1961, shows that the.judgment
involved there was silent regarding payment of the Goveinrnient's
contribution. That is 'hot the case here, because the Sipiultion
specifically calls for the payment of the Government's contribution.
We believe that that specific provision distinguishes the instant
case from our prior holding. Since there is no specific restriction
in 31 U.S. C. 5 724a barring the payment, Avhen a judgment or com-
promise':generally qualifies for payment under 31 U.S. C. § 724a,
if it provides for payment of the Governmentts contribution to the
Civil Service Retirement Fund, or any similar fund, that paynment
may be made from the Judgment Furd created by that section.
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This holding also satisfies the literal requirements of 5 U.S. C.
5 8334(a)(1) (1976) that the Government's contribution be paid
"from the appropriation or fund used to pay the"employee' and it
is not ir conflict with the theory that the Judgment Furd may be
used only for payments to or on behalf of a judgment creditor.

Although the specific issue raised in the instant case is thus
settled, we believe that the basic holding ci B-124720, May 15,
1961,: must be reexamined. The Specific provision calling for
payments into the Civil Service Retirement Fund, 5 U. S. C.
S 8334 (1973), provides, in pertinent part, that:

,- ,"'(a)(i) Thetemploying agency shall deduct
an'd wlthhold 7 percent of the basic pay hf an
employee, 7-1/2,percent of the basic pay of a
Congressional employee, a law enforcement
officer, and a firefighter, and 8 percent of the
basic pay of a Member. An equal amount shall
be contributed from the appropriation or fund
used to pay the employee or, in the case of
an elected bfficial, from an appropriation or
fend available' for payment of 'ther salaries
of the same otice or establishment. ** *"

Under normal circumstances, an employee's salary and the
Government's contribution to the Civil Service Retirement Fur.i
are paid at the same time, and there are no obstacles to making
both payments from the same "appropriation or furd. " The
problem arises when an employee receives backpay either because
he is reinstated following a termination or his salary is retro-
activelay adjusted.

Most retroactive payments are made under one of the folli;vi'ing
statuies, the Back Pay Act of 1966, 5 U.S. C. S 5596 (1976); the
Veterans Preference Act, 5 U. S. C. 5 7701 (1976); or Title VII of
the CiVil Rights Act of 1964 as amended, 425 U. S. C. § 2000e-16
(Suppr II,' 1972). Under all three of these Acts, when an employee
is rnstored or his salaryis adjusted, the 'service of the employee
is valid service, at the adjusted pay rate, for all purposes. Once
the emnloyee's contribution to the Civil'Service Retirement Fund
is niade, the Government's obligation to pay an annuity, if the
employee eventually otherwise qualifies, arises. That obligation
is not impaired or diminished becaurn the Government fails to make
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its equal contribution to the Retirement Fund. .- ' : only '-;fn5equence
of the failure of the Government to contribute is thyr *&fundcd liability
of the Civil Service Retirement Fund is increased.

In B-124720. May 15, 1961, with the judgment silent ::S to payment
of the Government'scontribution, we held that it could not be paid
from the agency's regular appropriations because appropriations are
not availadle for the payment of judgments unless specifically autho-
rized, and because that appropriation was not the same one that was
used to pay the employee's salary. We no long er believe that either
reason is valid.

Since the jI Kgment did not provide for the payment of the Govern-
ri'Nt`s contrivILtion, it is not truly part of the judgment. ' The Gov-
erhM'tint's otiijatibn to pay its contribution-to the Civil Service
Fetirement Fiinddoes aot arise from the judgment,, but from the
fact that the employee receives Null retirement credit for the service
effected by the judgment. Therefore, sir~ce the payment Is not part
of the judgment, the rationale that' Regular appropriations are not
available for the payment of juegments does not apply.

Additionally, weno longer believe that the language of 5 U.S. C.
5 5334 requiring that the Goveinnient's contribution come from the
appropriation or fund used to pay the employee's salary must be read
that restrictively. If a payment of backpay is made following an
administrative finding or settlement under any of ihe remedial pro-
visions cited above, then the employee's salary and the Government's
contribution will actually be paid from the same appropriation. Al-
though that would not be literally true if the retroactive salary pay-
ment was paid from the Judgment Fund appropriation created by
31 U. S. C. S 724a, and the Government's contribution was paid from
the agency's appropriation, we believe that it would comport with the
expressed intent of tiLe Ccmgress. In Public Law 91-03, October 20,
z9O9, 83 Stat. 136, th-' Congress made it clear that increases in
tne unfunded liability of the Civil Service Retirement Fund were not
.o be permitted. That Act added subsections (±) and (g) to 5 U.S. C.
5 8348. Subsection (f) provides that any of'atute authorizing new or
more liberal annuity payments, extension of retirement coverage to
new groups, or increases in the pay used to compute retirement
benefits would be deemed to authorize appropriations to the Civil
Service Retirement Fund to fund the new liability thereby created.
Subsection (g) authorizes the Secretary of the Treasury to transfer
money from the Treasury to the Retirement Fund at the end of each
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fiscal year to pajl the interest on the unfunded liability as well as
the cost of m-ilitaiy service credit. Taken %ogether, these provizions
express a congressional mandate limiting further increases in the
unfunded liability of the Retirement Fund. See Senate Report 91-339,
Blat Cong. , 1st Sess., August 1, 1959. We believe that the above
materials provide a more than sufficient basis for revising our inter-

'pretation of 5 U.S. C, S 8S34(a)(1). In arriving at the above con-
clusion, we did not overlook the fact that Public Law 91-93 did not
require a change from a static normal cost to a dynamic ccst
projection.

We also note that when B-124720, May 15, 1961, was decided,
neither the Court of Claims nor the United States district courts
coukld render complete relief to a separated employee. Under
28 U.S. C. 5 1491 as it was then written, the Court of Claims could
only ai'ard money judgments, it could not order t: an employee
be restored. The opposite was true for the district courts. they
could order employees restored but could not award money judg-
metnts for backpay. The Court of Claims which entered the judg-
ment involved in B-124720, May 15, 1961,0 could do nothing but
enter a money in favor of the separa ted employee, they could not
order that he be restored to duty. This is no longer the case. Now
the Court of Claims may order that an employee be reinstated, and
the district courts may award backpay. up to its jurisdictional limit.
See section 1 of Public Law 92-415, August 29, 1972, 86 Stat. 652,
and Public Law 88-519, August 30, 1964, 78 Stat. 699.

In the circumstances, we now believe that under the above rule,
an agency\appropriation generally available for salaries and expenses
may be uied to pay the Govertnment's contribution to the Civil Service
Retirement Fund as part of retro-untive relief given to an employee
by the courts. The appropriation to which the payment should be
charged-sbould be the appropriation that would have been charged
hadtL~e agency made the payment when it was originaUy due. If,
bec'ause of the ambunt of time involved in the retroactive relief,
more than one appropriation is involved, the charge should be ap-
portioned among all of the appropriations covered.

c, In summary, B-124720, May 15, o961, is overruled and will no
longer be followed. If an otherwise qualifying judgment awards an
employee backpay and specifically provides for the payment of 'he
Government's cortribunhrn to the Civil Service Retirement FunrH
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or similar funds, then that contribution must be paid from the
Judgment Fund created by 31 U. S. C. S 724a. If the judgment is
silent as to payment of the Government's contribution, then that
contribution shall be paid from the agency's appropriations.

Deputy Cotelr a
of the United States
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